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PHILADELPHIA & READING R. R. CO. v. STICHTER. 713 

Supreme Court of Pennsylvania. 

PHILADELPHIA AND READING RAILROAD CO. v. STICHTER. 

A railroad company has the right, by virtue of its implied powers, and without 
direct authority being given it in its charter, to borrow money and issue obligations 
therefor. 

A railroad company, without any direct authority by the terms of its charter 
to borrow money, propose to raise funds by issuing irredeemable bonds at a large 
discount which were not to be entitled to interest until after the common stock 
had received a dividend of six per cent., were then to take all revenues up to six 
per cent., and were then to rank pari passu with the common shares for further 
dividends : Held, that the right to issue such bonds was within the implied powers 
of the corporation, and not ultra vires. 

Where interest is payable only on a contingency a contract stipulating for its pay- 
ment at a rate greater than six per cent, is not usurious. 

Although a court of equity will not usually decree a specific performance of a 
contract for the sale of bonds, yet if the proceeding be an amicable one, and be 
purely for the purpose of testing the right of the defendant to execute the 
bonds, the court will enter such a decree, if they are of opinion that defendant has 
such right. 

Mercur, Gordon and Sterrett, JJ., dissent. 

Bill by Joseph L. Stichter, in the Court of Common Pleas of 
Berks county against the Philadelphia and Reading Railroad Com- 
pany, for specific performance of its contract to execute and issue 
certain "deferred income bonds," in form as follows : 

" PHILADELPHIA AND READING RAILROAD COMPANY. 
DEFERRED INCOME BONDS. 

Total issue, $34,300,000. 

This is to certify, That of entitled to 

of the deferred income bonds of the Philadelphia and Read- 
ing Railroad Company. Transferable only upon the books of the 
said company in person or by attorney duly authorized according 
to the rules established for that purpose, and on surrender of this 
certificate. 

This certificate is one of an issue of $34,300,000, all of which 
issue are irredeemable, and are entitled to interest up to six per 
cent, only after a dividend of six per cent, in each year shall have 
been paid on the common shares of the said company, and there- 
after the right of this issue of deferred income bonds to further 
interest shall rank pari passu with the declaration of further divi- 
dends upon the common shares of the said company. 

Vol. XXX.— 90 
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Witness the seal of the corporation and the signatures of the 
president and treasurer, at Philadelphia, this day of 

A . D . ." 

The company demurred; the demurrer was overruled, and, the 
company electing to abide by its demurrer, a decree was rendered 
that it issue to complainant the bonds he had subscribed for upon 
his paying for them. The company then appealed, assigning for 
error the action of the court in not sustaining the demurrer and 
dismissing complainant's bill. 

George F. Baer, for appellant. 

Isaac Hiester and James E. Qowen, for appellee. 

The opinion of the court was delivered by 

Paxson, J. — We are in no doubt as to the power of the Phila- 
delphia and Reading Railroad Company to issue the " deferred 
income bonds" described in this bill. So far as the mere borrow- 
ing of money is concerned it is not necessary to look into the char- 
ter of the company for a grant of express powers. It exists by 
necessary implication. As a general proposition the right of pri- 
vate or trading corporations to issue promissory notes, bonds or 
other evidences of indebtedness, unless restrained by their charters 
or the law of the land, may be conceded. The reason is plain ; 
such corporations are organized for the purposes of trade and busi- 
ness, and the borrowing of money and issuing of obligations there- 
for are not only germane to the objects of their organization but 
necessary to carry such objects into effect: City of Williamsport v. 
Commonwealth, 3 Norris 487 ; see also Meinboth v. Pittsburgh, 5 
Wright 278 ; Watts' s Appeal, 28 P. F. Smith 370. I will not pur- 
sue the subject further ; it would be .a waste of time. 

There being no objection therefore on the ground of want of 
power, is there anything in the form of the transaction to render it 
ultra vires ? We learn from the pleadings that in May 1880, the 
company failed and passed into the hands of receivers ; that at the 
time of such failure it had a floating or unfunded debt of upwards 
of $10,000,000 ; that a large amount of property, mainly stocks and 
bonds of great value, had been pledged to secure said debt, and 
that said stocks and bonds were subject to the risk of being sold at 
forced sales at a great sacrifice ; that the president and managers 
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of the company, in order to pay this floating debt, and thereby 
regain possession of the collaterals, determined to ask the stock- 
holders to contribute $10,000,000 for such purpose, for which they 
proposed to give them $34,300,000 of deferred income bonds on 
which interest is to be deferred to a dividend of six per cent, on 
the common stock of the company, and thereafter to take all reve- 
nues up to six per cent., and then to rank pari passu with the 
common shares for further dividend. 

It will thus be seen that the stockholder who advances $15 
receives a bond for $50, which is irredeemable, and which is not 
entitled to interest until after six per cent, has been paid upon the 
common stock. 

The objections that have been made to this scheme are twofold : 
First, that it is usurious ; and second, that the transaction is not a 
borrowing of money, but the issuing of a deferred stock, which is 
beyond the power of the company. 

It is sufficient to say in regard to the first objection that as the 
interest on the " deferred income bonds" is payable only upon a 
contingency, the contract is not usurious. Non constat that the 
company will ever pay anything to this class of bondholders. The 
contingency which will entitle them to interest may never arise, 
and is reasonably certain to be postponed for a considerable period. 
There is, therefore, no contract for the payment of more than legal 
interest. It is settled law that where the promise to pay a sum 
above legal interest depends upon a contingency and not upon the 
happening of a certain event, the loan is not usurious : Spain v. 
Hamilton, Adm'r, 1 Wallace 604 ; Lloyd v. Scott, 4 Peters 205. 
This point does not need elaboration. 

The second objection is equally without merit. The bonds in 
question are not deferred stock either in form or substance. They 
are certificates of indebtedness under the seal of the company, with 
a recital that they are irredeemable ; that they are entitled to no 
interest until after the common stock has received six per cent., 
and after that to come in pari passu with said common stock. 
They more nearly resemble a perpetual loan, with the interest 
indefinitely postponed. The holders would certainly have no rights 
as stockholders. 

It is urged, however, that this transaction is not a borrowing of 
money within the implied powers of the company ; that the mean- 
ing of the word " borrowed" as applied to moneyed transactions 
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involves an obligation to return the sum or thing borrowed. This 
is a narrow view of the subject. It is true we often use this word 
in the sense of returning the thing borrowed in specie, as to borrow 
a horse. But it is not limited to this sense. 

Among the definitions given bj Webster are the following: 
First. " To take or receive from another on trust, with the inten- 
tion of returning or giving an equivalent therefor;" and second, 
"to take from another for one's own use ; to adopt from a foreign 
source; to appropriate ; to assume." We need not give the apt 
illustrations with which the learned lexicographer adorns his text. 
While the borrowing of money is usually accompanied with a con- 
tract for the return of the principal at a stated time, it is not 
always or necessarily so. The object of loaning money is to obtain 
a return in the shape of interest. The interest is the considera- 
tion for the loan, the hire or price which is paid for the use of it. 
If I agree to pay $60 for the use of $1000 for one year, it is a 
borrowing of money. It is equally so if I contract at the same rate 
for the use of it for ten years. Is it any the less so when the con- 
tract is perpetual and the loan irredeemable ? The equivalent is 
paid annually in the shape of interest. 

We do not think trading corporations any more than individuals 
are restricted in their moneyed transactions to the narrow meaning 
of the word "borrow." In its broader sense it implies a contract 
for the use of money. The terms of the contract are within the 
coiitrol of the contracting parties so long as they keep within he 
law. I see no legal objection to a contract for a perpetual loan. 
Such contract implies the voluntary advance of a sum of money, 
repayment of which is not to be demanded, presumably for some 
benefit or advantage to the lender. Such transactions are common 
in England, and are not unknown in this country. They are 
referred to in Union Oanal Company v. Antillo, 4 W. & S. 556, 
and in the Appeal of the Zoological Society, 38 Leg. Int. 403. I 
am informed that the annuity bonds of the Lehigh Valley Railroad 
Company are irredeemable. So long as the company pays the 
interest, the principal is not demandable. If the Reading Rail- 
road Company may not accept money from its stockholders as a 
perpetual loan, I am unable to see how it could accept it as a gift. 

It is observed that the borrowing of money is not the exercise 
of a corporate franchise, or a power that is denied to the citizen. 
Where a corporation seeks to exercise its franchises as when it 
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attempts to take private property for public use by virtue of the 
Commonwealth's right of eminent domain, we have a case in which 
if the right is not expressly given it is denied. 

We have the question remaining whether the contract should be 
enforced in this proceeding. The bill was filed by a stockholder 
of the Philadelphia and Reading Railroad Company, setting forth 
the failure, the existence of the large floating debt referred to, and 
that in order to pay this floating debt, the president and managers 
" determined to ask the stockholders to contribute a sum sufficient 
for such purpose in consideration of the company agreeing to pay 
yearly a certain percentage on the sum advanced, in case the sur- 
plus earnings, after paying interest on debt and six per cent, divi- 
dends on stock, should be sufficient for the purpose." 

The bill then 'set forth the details of what is referred to as the 
" deferred bond scheme;" that bonds to the amount of $19,655,000 
have been subscribed for by the shareholders, and the residue by 
the bondholders of the company ; that a sum exceeding $1,850,000 
has been paid to the receivers on account of said subscription ; that 
the stockholders of the company, by the vote of a large majority, 
have approved of the plan ; that the complainant, who is a holder 
of a thousand shares of the stock, subscribed for and bound him- 
self to take and pay for his quota of said stock, viz. : bonds to the 
amount of $50,000, but that the company has failed and refused to 
perform its part and issue said bonds, although the plaintiff ten- 
dered full and complete performance on his part, of the contract. 
The prayer of the bill is for specific performance. 

The company demurred to the bill upon the single ground that 
the plaintiff had not by said bill shown that said company had a 
legal right to execute and issue the bonds referred to, and further 
elected to abide by its demurrer. 

As a general rule, a court of equity will not enforce specifically 
a contract relating to personalty. The reason is that for the breach 
of such contract an action at law furnishes an adequate remedy : 
McQ-owin v. Remington, 2 Jones 56 ; Foil's Appeal, 10 Norris 
434 ; Appeal of the Zoological Society, 38 Leg. Int. 403. 

We need not discuss the question how far an action at law would 
be an adequate remedy for a breach of this contract, nor to what 
extent the plaintiff would he injured by the refusal of an insolvent 
corporation to accept his money. The case presents other ques- 
tions of higher importance. 
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If this were in point of fact an adverse proceeding, and the de- 
fendant company were resisting the enforcement of this contract, 
we would hesitate to make a decree. But the proceeding, whatever 
may be its form, is evidently an amicable one for the purpose of 
settling the legal rights of the parties. 

In this respect it closely resembles an amicable action with a 
case stated. The demurrer admits all the facts alleged in the bill, 
and suggests only the supposed illegality of the " deferred bond 
scheme," with a declaration of submission to the ruling of the court. 
That the plain object of the proceeding is to obtain the decree 
of this court upon the validity of the bonds is not an objection, in 
view of the fact that the case is a bona fide one, with real parties 
having an actual present interest. And we can see substantial 
reasons why this question should be put at rest by the decision of 
a court whose decree shall be final. The property of the Reading 
Railroad Company is of enormous value, and its development 
enters largely into the business and prosperity of the city of Phil- 
adelphia and state at large. Unless some relief can be speedily 
afforded, by which its large unfunded debt can be liquidated, the 
interests of its stockholders, and, to some extent, of bondholders, 
must be sacrificed. The ruin of such a property would be a public 
calamity the extent of which is difficult to measure. The " de- 
ferred bond scheme" was intended to meet this difficulty. We 
have nothing to do with its wisdom. That is a matter which con- 
cerns only those whose interests are to be affected by it. 

It is enough for us to know that it comes to us with the approval 
of the president, the board of managers, and a large majority of 
the stockholders of the company. As we are unable to see that it 
conflicts with any rule of law or public policy, we will not be 
astute to find reasons for refusing a decree, particularly as no ques- 
tion has been raised as to the jurisdiction. And even if there had 
been, the Act of Assembly which expressly confers upon courts of 
equity the supervision and control of corporations would be ample. 

If, as the bill avers and the demurrer admits, the stock and 
bondholders of this company are willing to advance the sum of 
$10,000,000 to save their valuable property from ruin, we see no 
sufficient reason why they should not be permitted to do so. It 
would not be difficult to demonstrate that it might be their interest 
to make such advance even if the money were donated. That they 
have reserved the chance of getting some of it back in the future 
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in the shape of interest does not detract from the legality of the 
scheme. 

The decree is affirmed, and the appeal dismissed, at the costs of 
the appellants. 

Mercur, J. — I am constrained to dissent from the judgment of 
the majority of this court. I consider it fraught with mischief 
reaching far beyond this particular case. It not only affirms the 
existence of a power not found in its charter, but one in clear con- 
flict with the general law of the Commonwealth. 

A corporation is the mere creature of the law. It cannot exer- 
cise any powers other those expressly conferred or necessarily im- 
plied in furtherance of the object of its creation. All powers not 
so given are withheld. It is not sufficient that the officers or a 
majority of the stockholders of a private corporation believe its 
interests may be advanced by the exercise of additional powers. 
What the Commonwealth has not given to it can only be obtained 
by virtue of legislative action. Power, manifestly doubtful should 
never be recognised by judicial construction. If not given by 
plain words or by necessary implication we should declare it not to 
exist : Bank of Pennsylvania v. Commonwealth, 7 Harris 144 : 
Pennsylvania Railroad Co. v. Canal Commissioners, 9 Id. 9 ; 
Commonwealth v. Franklin Canal Co., Id. 117 ; Same v. Erie $ 
Northeast Railroad Co., 3 Casey 339 ; Spahr v. Farmers' Bank, 
13Norris432. 

Whether this be simply a scheme to create and sell the " defer- 
red income bonds" described in the bill, or whether, as seems to be 
the fact, it be a device to borrow money from partial friends at an 
exorbitant rate of interest, a court of equity should not lend its 
aid in furtherance of either object. No specific power to create 
and dispose of such bonds is found in the charter. It is contended 
that it arises under an implied power to borrow money ; that the 
whole scheme is made lawful under this implied power. The claim 
here, however, does not stop with the assertion of a power to bor- 
row money at a legal rate of interest. It is blended with the en- 
forcement of an agreement that for each fifteen dollars borrowed 
the corporation shall pay interest on fifty dollars ; in other words 
shall pay twenty per cent, interest on all money so borrowed. 

This is the specific contract which we are called on to enforce. 
Not that the company may voluntarily pay this usurious interest, 
but by decree of this court shall pay it. It is intimated, however, 
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that the company will probably never be able to pay this interest, 
and this decree will be harmless. Such intimation rests on some 
assumed principle of equity that I am free to confess I do not un 
derstand. If the scheme be so uncertain of ever yielding any 
return it is one of gambling, to which the hand of a chancellor 
should never be extended. 

The attempt is gravely made to maintain the agreement of the 
company by asserting that a corporation, like a natural person, may 
carry on its legitimate business by all legal and necessary means 
not prohibited by law or its charter. We may concede all this, 
yet the question before us is whether it may inaugurate business 
not legitimate, and carry it on by illegal means prohibited by law 
and by its charter. Can it truthfully be said the charter ever con- 
templated that the corporation should agree to pay twenty per cent, 
to such of its stockholders as see proper to lend it money, and then 
arrange with a person with whom this agreement was made, to 
procure a decree enforcing specific performance of the contract ? 

In case of a private partnership composed of many persons, if a 
majority of them should agree to borrow money for the purpose of 
carrying on the business of the firm, it would not for a moment be 
contended that one lending the money could, either at law or in 
equity, compel the firm to pay that usurious interest. The attempt 
here is not to give to a corporation powers equal to those of natu- 
ral persons to make a binding contract but much greater powers. 
The restrictions heretofore recognised as applicable to the powers 
of a private corporation are to be disregarded by the affirmance of 
this decree. I therefore dissent. 

Gordon and Stkrrett, JJ., concur in this opinion. 

Does a corporation possess the same distinction between corporations and nat- 

power of raising money to enable it to ural persons upon which so many of the 

accomplish its purposes that a natural cases proceed. * * * It assumes that 

person possesses ? Assistant Vice-Chan- corporations must be specially restrained 

cellor Sandfokd says: "A corpora- to preTent their exerting the same power 

tion, in order to obtain its legitimate as individuals. This is the direct oppo- 

objects may deal precisely as an indi- site of the true doctrine :" Curtis v. 

vidual may who seeks to accomplish the Leavitt, 15 N. Y. 9-268. This is sound, 

same ends :" Barry v. Merchants' Ex- The statement that a corporation, in or- 

change Co., 1 Sandf. Ch. 280. Subse- der to accomplish its objects, "may deal 

quently Judge Selden said: "This precisely as an individual may who seeks 

doctrine entirely overlooks that manifest to accomplish the same ends," is mani- 
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festly too broad ; for, if true, a railway, 
banking or other company desiring to 
raise money may deal in grain or stocks 
upon the exchanges. It might raise 
money by "speculating in cotton, in 
flour or other commodities with a view 
of obtaining the necessary means from 
the profits of the trade. ' ' Per Sblden, J. 
Certainly an individual in want of funds 
is at liberty so to raise them. A rule 
so broad conflicts with the well-estab- 
lished limitation of corporate power to 
corporate purposes. The true prin- 
ciple is, that a company may raise 
money by such means only as arc ex- 
pressly or by implication authorized by 
its charter, among which means the 
power of borrowing is implied. 

Tins implied power of borrowing 
docs not strike one objectionably. 
An individual may borrow money; a 
firm may borrow it. "A simple 
association of merchants to build an 
exchange, could, if they so agreed 
with each other, very appropriately bor- 
row money in furtherance of the object ; 
and why can they not if they take the 
principal power nnder a charter from 
the government, which enables them to 
act as a single person and with a col- 
lective will?" Per Comstock, J., in 
Curtis v. Leavitt, 15 N. Y. 9, 64. 
There is no good reason why a cor- 
poration should not possess the power, 
and that it does possess it is well estab- 
lished by many decisions. See Beers v. 
Phamix Glass Co., 14 Barb. 358 ; Part- 
ridge v. Badger, 25 Id. 146 ; Clark v. 
Titcomb, 42 Id. 122 ; Commissioners of 
Craven v. A. Sf N. C. Railroad Co., 77 
N. C. 289 ; Tucker v. City of Raleigh, 
75 Id. 267 ; Barry v. Merchants' Ex- 
change Bank, 1 Sandf. Ch. 294 ; Barnes 
v. Ontario Bank, 19 N. Y. 152 ; Smith 
v. Law, 21 Id. 296; Nelson v. Eaton, 
26 Id. 410 ; Bradley v. Ballard, 55 111. 
413; Lucas v. Pitney, 27 N. J. L. 
221 ; Mobile, ire, Railroad Co. v. Tal- 
man, 15 Ala. (N. S.) 474 ; Moss v. 
Barpeth Academy, 7 Heisk. 283 ; Ox- 
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ford Iron Co. v. Spradley, 46 Ala. 98 ; 
Ala. G. L. I. Co. v. Cent. A. frM. Ass'n, 
54 Id. 73 ; Bank of Chillicothe v. Chilli- 
cothe, 7 Ohio 415 ; Ridgway v. Farmers' 
Bank, 12 S. & B. 256 ; Magee v. Mo- 
kelumne, frc, Co., 5 Cal. 258 ; Union 
M. Co. v. Rocky Mt. Bank, 2 Col. 256 ; 
Hamilton v. New Castle, Sf-c, Railroad 
Co., 9 Ind. 359; Rockwell v. Elkhorn 
Bank, 13 Wis. 653 ;. Fay v. Noble, 12 
Cush. 1 ; Commercial Bank v. Newport 
Mauuf. Co., 1 B. Mon. 14 ; Holbrook 
v. Basset, 5 Bosw. 147 ; Furniss v. 
Gilchrist, 1 Sandf. Superior Ct. 57 ; 
Bank of Australasia, 6 Moo. P. C. 
152, 193, 195 ; Forbes v. Marshall, 24 
L. J. Exch. 305. See also, In re 
International L. I. Ins. Co., L. B., 10 
Eq. Cas. 312; Australia, tf-c, Co. v. 
Mounsey, 4 K. & J. 738 ; In re German 
M. Co., 4 DeG., M. & G. 19. 

At various times the courts have 
specified the express powers to which 
the implied power of a company to bor- 
row may be referred. Thus Lucas v. 
Pitney, supra, refers it to the express 
power to contract debts. "If it (the 
corporation) may contract debts, it 
would seem clear," say the court, 
"that it may enter into obligations to 
pay those debts, or borrow money for 
that purpose." So, also, in Bank of 
Chillicothe v. Chillicothe, supra : " And 
really I cannot see," said the writer 
of the opinion, " the great difference, 
whether the corporation shall be indebted 
to A. for labor in repairing streets or 
buildings, or to B. for money borrowed 
to pay A. for this same labor ; the moral 
obligation to pay would be the same in 
either case." It is also said that this 
power " would seem necessarily incident 
to every corporation whose business in- 
volved the expenditure of large sums of 
money, and often upon sudden and un- 
foreseen contingencies." 

In Curtis v. Leavitt, supra, the power 
to borrow, it was declared, might be im- 
plied from an express power gave in 
bank to receive deposits. But Judge 
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Sem>bn thought that no power to bor- 
row for a definite and fixed time could 
be so implied since the deposits were 
substantially call loam. It was also 
intimated that an express power to 
deal in exchange implies, a power to 
borrow. And Barry v. Merchants' Ex- 
change Co., 1 Sandf. Ch. 280, proceeds 
upon the theory that an implied power 
to borrow results from an express power 
to purchase and to build. 

Against the existence of the power it 
has been urged that money borrowed for 
a proper corporate purpose might be 
diverted to an illegitimate purpose. " It 
may be borrowed to build a hospital 
and expended to build a theatre," said 
Judge Sem>en (Curtis v. Leavitt, 15 
N. Y. 9, 268, 269). But the same 
might be said of a company's capital, 
its surplus cash, or any of its property. 
It certainly is no valid objection when a 
company makes "calls" upon its stock- 
holders, or decides not immediately to 
distribute but to hold and employ its 
surplus earnings, to say that the pro- 
ceeds of such " calls" or the amount of 
the surplus may be devoted to other than 
corporate purposes. An inchoate at- 
tempt so to divert such funds is enjoin- 
able by the state or the stockholders, and 
a completed diversion of corporate pro- 
perty from corporate purposes is ground 
for forfeiting the company's franchise. 
All these remedies are equally as effi- 
cacious to restrain the diversion of bor- 
rowed funds. 

The power of borrowing money is not 
a franchise. It is a power belonging to 
every citizen. A franchise, on the other 
hand, is a special privilege conferred by 
government on individuals, and wliich 
does not belong to the citizens of a coun- 
try generally by common right. "As 
well may it be said that the privilege 
of keeping their money in an iron safe is 
a franchise or power:" Shanxland, 
J., Curtis v. Leavitt, 15 N. Y. 9, 170. 

The principal limitations to the power 
of a corporation to borrow will now be 
noticed. 



Limitation I. Purpose. — The loan 
must be procured for corporate purposes. 
This proposition is so well established as 
hardly to need support by authority. 
Davis's and Wilson's Cases, L. E., 12 
Eq. 51G, 591, specially illustrate it. The 
objects of a building society were to 
raise a fund for the purpose of enabling 
its members to purchase freehold land 
or other real or leasehold estate ; to 
erect suitable cottages and other build- 
ings thereon ; to provide the means for 
the profitable investment of small sav- 
ings ; and in cases of accidental death 
to relieve the widows and families of 
deceased shareholders by adding the 
interest and estimated profits of the 
current year on the withdrawal of their 
shares at the time of death. 

The directors were authorized to bor- 
row money "for the purposes of the 
society," and it was decided that this 
power was strictly limited to the pur- 
poses set forth above, and that persons 
who had lent money to the directors 
which was employed in a loan to an- 
other society, could not enforce their 
claims upon the winding up of the 
society, although it was also held that 
the official liquidator was not entitled, 
without payment of the money advanced, 
to deprive the lenders of their securities. 
See also, In re Nat. P. B. B. Society, 
Ex parte Williamson, L. R.,5Ch. App. 
309 ; and Laing v. Reed, L. E., 5 Gb. 
App. 4. 

Limitation II. Amount. — It has 
been urged that a company could not 
borrow more than its capital stock. 
But Barry v. Merchants' Exchange Co., 
I Sandf. Ch. 308, decided that the 
power of a company to borrow money 
is not limited to a sum equal to its un- 
paid capital, and further that when the 
capital stock should be fully paid in, 
the implied power to borrow did not 
cease. The court reasoned that an ab- 
solute restriction of the power to borrow 
to the amount of unpaid capital would 
extinguish the power of borrowing when 
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the capital stock was fully paid in, and 
that such a rule would entirely deprive 
incorporated religious, literary and char- 
itable societies, which usually have no 
capital stock, of all power to borrow. 

Again, it has been urged that a cor- 
poration is limited to borrowing a sum 
sufficient to accomplish the particular 
purpose for which the loan is sought. 
Judge Selden, in Curtis v. Leavitt, 
supra, being of opinion that a corpora- 
tion ought to be confined simply to run- 
ning directly in debt for the materials, 
labor, &c, which it might need to carry 
out its purposes, said, "if permitted to 
borrow, there is no limit but a voluntary 
estimate, which may greatly exceed the 
amount required." To this it may be 
replied that the excess over the sum act- 
ually needed either can or cannot be 
profitably employed. If it cannot be 
profitably employed, this is in itself a 
guaranty that it will not be borrowed. 
Neither men nor corporations borrow 
money only to pay interest while the 
loan is idly stored in a safe. On the 
other hand, if it can be profitably em- 
ployed then the fund usable for cor- 
porate purposes — no matter whether 
used or not for the particular corporate 
purpose for which the loan was made — 
is augmented by the excess, and it will 
be promptly and profitably employed. If 
the excess be put to any other than cor- 
porate uses, the company is restrainablc 
at law. Where then is the injury re- 
sulting from lending a company more 
money than it needs for the particular 
purpose of the loan ? 

No general rule can be formulated as 
to the amount which a corporation may 
borrow. But there arc always one and 
sometimes two very effective limitations 
upon its power in this respect. 

1. Statutory limitations of amount. 
These are frequently imposed by charter 
or general laws. Thus in Ossipee H. fr 
W. M. Co. v. Canney, 54 N. H. 295, a 
statute limited the right of a corporation 
to contract liabilities exceeding half its 



capital stock actually paid in and un- 
impaired, but since the section of the 
statute following the prohibition pro- 
vided that the directors should be liable 
individually for any excess of liabilities 
incurred above half the capital stock, it 
was decided that the prohibition was 
merely directory, and that debts con- 
tracted beyond the limit were valid 
against the company. It was also de- 
cided that a corporation having received 
the benefit of contracts made beyond the 
limit was estopped from repudiating 
them upon the ground that it had vio- 
lated the statute in contracting. See also, 
Gordon v. Sea F. L. A. Soc, 1 H. & N. 
599. 

It has been decided that where a 
company's power to borrow upon de- 
bentures is expressly limited to a spe- 
cific sum, a debenture issued in excess 
of such sum is void ab initio. Page 
Wood, V. 0. : "I think his (the ex- 
cessive debenture holder's) case par- 
ticularly unfortunate ; but the whole 
money was raised, and I see no way 
of relieving him. I do not find that 
Parliament had given to parties dealing 
with companies the means of knowing 
how much money a company had raised. 
Every debenture should carry on it a 
statement of the amount of money that 
has been raised. How far the directors 
who do these unconscionable things may 
or may not be personally answerable it 
is not for me now to consider. ' ' 

"As (the) debenture was void ab 
initio, and the directors did not, as they 
ought to have done, put him (the holder) 
in a proper position, by issuing to him 
a new debenture, I cannot hold that the 
circumstances of the company afterwards 
having means can enable me to treat 
that which was void ab initio as an ex- 
isting security:" Foutainev. Carmathen 
R. Co., L. R., 5 Eq. 316. But to 
this it appears to be a good reply, 
at least in American courts, to say that 
the company having received and used 
the proceeds of the sale of the void de- 
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bentnre is estopped from setting up the 
nullity of the debenture in defence to a 
suit based upon it : Bradley v. Ballard, 
55 111. 413. See also Monument N. 
Bank v. Globe Works, 101 Mass. 57 ; 
Bissell v. Railroad, 22 N. Y. 289 ; In 
re Pooley Hall Colliery Co,, 21 L. T. 
(N. S.) 690 ; N. Y. 4r N. H. Railroad 
Co. v. Schuyler, 34 N. Y. 30. 

2. Natural laws of trade. By this is 
meant those limitations upon the power 
of all persons, including companies, to 
borrow, which arise out of the sagacity 
of money-lenders, who do not commonly 
advance more money to borrowers than 
they can repay. "The laws of trade," 
to quote Vice-Chancellor Sandford, 
in Barry v. Merchants' Exchange Co., 1 
Sandf. Ch. 309, "have placed an im- 
passable barrier to the power of cor- 
porate borrowing, in the tendency of 
such institutions to make an improvi- 
dent use of exuberant means, and in 
the caution and prudence of capitalists. 
It is utterly impossible for a corporation 
with a known limited capital to accumu- 
late by means of its credit the gigantic 
property and power which the imagina- 
tion of the counsel portrayed." 

Limitation III. Time. — It was ob- 
jected in Barry v. Merchants' Express 
Co., 1 Sandf. Ch. 298, that if the com- 
pany never paid its bonds, they consti- 
tuted in fact a funded debt, " as irre- 
deemable, to all intents and purposes, 
as the national debt of Great Britain." 
The objector was a creditor of the com- 
pany, and the court questioned his right 
to moot the point, it being one more 
appropriate to the interference of the 
sovereign power of the state, but said 
that the resemblance between the bonds 
and public stocks was "very faint." 
The bonds were printed or engraved, 
and had coupons attached for conveni- 
ence in the collection of interest. There 
the likeness ceased. These bonds were 
sealed obligations of the company ; 
bonds, in the technical sense of the 
word ; and secured, not by the public 



faith or the mere corporate liability, but 
by mortgages on real estate : per Sand- 
ford, A. V. C, p. 308, 309. 

This case, the principal case, and that 
of Taylor v. Philadelphia and Reading 
Railroad Co., infra, are believed to 
be the only cases where the time for 
which a corporation may effect a loan 
has been questioned or discussed. It is 
believed, however, that there is a clear 
limitation of the time for which a loan 
may be negotiated by a company — a time 
limitation arising out of the very nature 
of a loan. Perhaps this will appear 
more clearly after an examination of the 
decision in the principal case. 

First. Is such a transaction as that 
designated in the principal case as the 
"deferred bond scheme," a "borrow- 
ing" or loan of money ? 

It is true that one meaning of the verb 
"borrow," is "to use as one's own 
that which belongs to another ; to ap- 
propriate :" [ Worcester} ; " to take from 
another for one's own use ; to adopt 
from a foreign source ; to appropriate ; 
to assume." [Webster.] But "bor- 
row" in the sense of appropriation with- 
out an intention to return, is always and 
only predicated of words, phrases, rites, 
ceremonies and things of no pecuniary 
value. " These verbal signs they some- 
times borrow from others." [Locke.] 
"Rites borrowed from the ancients." 
[Macauley.] " To borrow good words 
and holy sayings." [MUton.] "The 
two idioms (English and Norman) some- 
times borrow from others." [Black- 
stone.] Nothing whose worth is esti- 
mable in dollars and cents is ever " bor- 
rowed" in this sense. Indeed, such a 
"borrowing" of money or property is 
more like larceny than loan, and the use 
of the word " borrow" in this sense, 
with reference to the implied power of a 
company to secure a loan of money, is 
simply sophistry — sophistry so palpable 
and puerile as hardly to merit ex- 
posure. 

A loan or a " borrowing" content 
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plates a return of the thing borrowed. 
" A loan of money implies that the bor- 
rower may expend it, being bound only 
to return an equivalent sum :" Abbott's 
Law Diet., "Loan." "A promise to 
return the money borrowed is, indeed, 
one among the ordinary indications of a 
loan." Per Mr. Justice Johnson in 
Nichols v. Fearson, 7 Pet. 109. 

Lord Redesdale : " It is essential to 
a loan that the money is in all events to 
be repaid with interest by the borrower 
himself, or out of his funds :" Lukey v. 
O'Donnel, 2 Sch. & Lef. 470. 

Chief Justice Folgeb, of New York : 
' ' The idea of borrowing is not filled out 
unless there is in the agreement therefor 
a promise or understanding that what is 
borrowed will be repaid or returned ; 
the thing itself, or something like it of 
equal value, with or without compen- 
sation for the use of it in the meantime. 
To borrow is the reciprocal action with 
to lend ; and to lend or to loan, say the 
dictionaries, is the parting with a thing 
of value to another for a time fixed or 
indefinite, yet to have some time an 
ending, to be used or enjoyed by that 
other, the thing itself, or the equivalent 
of it, to be given back at the time fixed, 
or when lawfully asked for, with or 
without compensation for the use as may 
be agreed upon :" Kent v. Quicksilver 
Mining Co., 78 N. Y. 177 ; see, also, 
Coleman v. Slate, 32 Ala. 582. 

This " deferred bond scheme" came 
before the United States Circuit Court 
on a stockholder's bill to restrain the 
issue of these and almost a hundred and 
fifty millions of dollars more ' ' perpetual 
bonds, ' ' in Taylor v. Reading Railroad 
Co., 7 Fed. Rep. 386. As to its being 
a loan or "borrowing," Circuit Judge 
McKennan said : " Has it then this 
character ? I think plainly not. It 
does not propose to create the relation 
of debtor and creditor between the de- 
fendant and the subscribers. The money 
obtained by the defendant could not be 
regarded as borrowed, because that im- 



plies reimbursement, and it is not de- 
mandable by the subscribers or payable 
by the defendant. It has not the essen- 
tial and distinguishing qualities of a 
loan. It contemplates a stipulation that 
the subscribers, in consideration of the 
sums paid — not lent — by them, shall be 
entitled to receive, in a remote and un- 
certain contingency, a portion of the 
defendant's earnings, to be measured by 
a certain rate per cent, upon three times 
the sums paid by them, and after that 
shall participate with the common share- 
holders in the division of the residuary 
earnings. By what allowable definition 
of a loan or borrowing such a trans- 
action can be embraced, I am at a loss 
to conceive. Nor will the tact that it is 
to be evidenced by the sealed writing of 
the defendant change its inherent char- 
acter and bring it within the range of a 
power to which it is not otherwise re- 
ferable. 

"In one respect, and in one only, 
does the plan proposed resemble a loan, 
and that is in the result to be attained. 
They are both expedients for raising 
money, but the method of accomplishing 
this result is of the essence of the power 
of the corporation. If its employment 
has not explicit legal sanction, it cannot 
be made available. If the defendant 
were offered a rental for its property 
amply sufficient to relieve it from the 
burden of embarrassment with which it 
is now struggling, unless it could show 
that its legislative creator had endowed 
it with a right to make a lease, it could 
not accept such relief : (Thomas v. West 
Jersey Railroad Co., 101 V. S. 82) ; 
and although it has power to acquire real 
estate for all necessary corporate pur- 
poses, no one would maintain that it 
could lawfully enter into a contract for 
the purchase of real estate merely to re- 
sell, and thereby realize large gains. 
Authority to raise money by borrowing 
does not imply the use of another and 
different method of raising it, how- 
ever well adapted to the end it may 
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be. Even in the prospectus issued 
by the president of the defendant (Ex- 
hibit 1), the proposed issue of "de- 
ferred bonds" is not in any aspect 
treated as a loan, and the system 
is correctly stated to be new in the 
United States, and to have been fre- 
quently adopted in Great Britain with 
great benefit to the companies and to 
subscribers. But we know that in Great 
Britain this "system" is expressly au- 
thorized by statute, and hence it may be 
assumed that such legislation was deemed 
necessary to legalize a resort to it. Is 
not this suggestive of the inference that, 
although it has been proved to be of 
great benefit in Great Britain, it is 
"new" in this country because it has 
been regarded as without necessary leg- - 
islative authorization. 

" I am, therefore, of opinion that this 
issue of ' deferred bonds,' as proposed, 
is without warrant of law." * * * 

Butlek, D. J., concurring, said : 
' ' Every admissible definition of the term 
borrow or loan, as applied to money and 
commercial transactions, embraces an ob- 
ligation to return the property borrowed. 
A loan of money is universally understood 
to be the delivery of a certain sum to 
another, on contract for its return, gen- 
erally with interest, as compensation for 
its detention and use. To call this pay- 
ment of money to another, who is to 
receive and permanently retain it as his 
own, in consideration for an annual 
benefit or profit, a loan, would seem to 
be a plain misuse of language." 

" There is no such thing known to 
commerce or transactions in money, as 
an irredeemable loan in the sense here 
involved. Governments have issued 
obligations without provision or stipu- 
lation for repayment of the principal 
borrowed ; but such obligations are re- 
deemable at pleasure. Running, how- 
ever, for an indefinite time, with no 
power in the holder to exact payment, 
they have come to be regarded as 'irre- 
deemable,' and an investment in them 



is, therefore, treated and described, not as 
a loan, but as the purchase of an annuity 
or stock. Aside, however, from the 
abstract considerations involved in de- 
fining the term borrow or loan, the cor- 
porate powers of the defendants to 
borrow money must be held to apply 
only to such methods of borrowing as 
fall within the ordinary sense of the 
term — as understood by the community, 
and illustrated in commercial trans- 
actions. Applying this test to the pro- 
position here under consideration, it 
becomes plain that the transaction con- 
templated is not a loan." 

The nature of the transaction is 
thus stated by Judge Butler: "The 
certificate proposed to be issued would 
vest in the owner a joint interest 
with the common stockholder in the 
capital or property of the corporation, an 
interest purchased with his money, the 
earnings of which would be paid to him 
in dividends. In every essential re- 
spect, therefore, he would be a stock- 
holder. The circumstance that he could 
not vote for directors would not change 
the character of his interest, or the 
nature of his relation to the company 
and its property. His situation would 
be similar to that of a silent partner in 
a commercial firm. The proposition, 
therefore, is for the sale of interests in 
the capital of the corporation — a sale of 
shares, shorn of the privilege of voting, 
with the right to dividends regulated by 
contract. ' ' 

The conclusion is that there is a time 
limitation upon the implied power of cor- 
porations to borrow money ; because 
a " borrowing" of money implies a re- 
turn, which must of course take place at 
some time, prescribed or possible of as- 
certainment. 

Second. Is not such an issue of " irre- 
deemable bonds" unconstitutional, as 
impairing the contract between the com- 
pany and such of the stockholders as 
do not assent to it ? 

What are the rights of bondholders, 
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creditors and stockholders in the net 
earnings of a company ? They are 
these : Bondholders and other creditors, 
secured or otherwise, are entitled to be 
paid their interest, and the principal of 
such debts as are mature. Preferred 
stockholders (if there be any) are enti- 
tled to their dividends. And after all 
these are provided for, common share- 
holders have a right under their contract 
with the company to have the remainder 
of the net earnings distributed among 
them as dividends. These rights are 
vested, and unless power so to do has 
been reserved to, or constitutionally con- 
ferred upon, the company, it cannot 
divest or subtract from shareholders' 
rights without their consent. 

" Shares of stock are in the nature of 
choses in action, and give the holder a 
fixed right in the division of the profits 
of a company so long as it exists, and of 
its effects when it is dissolved. That 
right is as inviolable as is any right in 
property, and can no more be taken 
away or lessened, against the will of the 
owner than can any other right, unless 
power is reserved in the first instance, 
when it enters into the constitution of 
the right, or is properly derived after- 
wards from a superior law-giver. ' ' Per 
Folger, C. J., in Kent v. Quicksilver 
Mining Co., 78 N. Y. 179; and see 
Mechanics' Bank v. N. Y. $• N. H. 
Railroad Co., 13 N. Y. 599-627. Yet 
this "deferred bond scheme" contem- 
plates first a limitation of the dividends 
of common stockholders to 6 per cent. 
Then the surplus remaining after this is 
paid is to be used to pay 6 per cent, on 
these " bonds," and the holders of these 
arc finally to share, pari passu, with the 
common stockholders any balance of the 
surplus profits remaining undistributed. 
By this plan the common shareholders, 
notwithstanding they have a clear right 
to the whole of the surplus profits of the 
company remaining after the matured 
claims of creditors and preferred share- 
holders are satisfied, are to be compelled 



perpetually to share that surplus with 
the holders of these "deferred income 
bonds." This deprives such sharehold- 
ers of a portion of the profits to which 
they are entitled under their contract 
with the company to take its stock. It 
impairs that contract. It is unconstitu- 
tional, and the majority of the stockhold- 
ders cannot bind any minority, how- 
ever small, to any such agreement. 
The case is analogous to Kent v. 
Quiclcsilver Mining Co., 78 N. Y. 159. 
There the company was in need of 
funds, and a by-law was adopted pro- 
yiding that stockholders who should 
surrender their certificates and pay $5 
on each share of stock, should be enti- 
tled to the same number of shares of 
a preferred stock drawing 7 per cent. 
interest, to be paid out of the profits of 
the company. Any surplus thereafter 
was to be divided pro rata among com- 
mon and preferred shareholders. The 
transaction was decided not to be a bor- 
rowing, and to be ultra vires of the com- 
pany because it impaired the contract 
rights of the common shareholders. 

The unconstitutionality of this " per- 
petual bond scheme" is the same, even 
considering it as a loan. It must be 
remembered that to borrow or to go in 
debt are but temporary expedients to 
accomplish corporate purposes. Sub- 
scribers for stock buy it in contempla- 
tion of the eventual payment of such 
debts as may be necessarily incurred by 
the company, so that interest shall cease 
to absorb profits which should be dis- 
tributed as dividends. But by this 
scheme the company may become abun- 
dantly able to pay all its debts, and thus 
to stop the diversion of profits from 
dividends to interest, and still the profits 
distributable as dividends will be used 
for interest. This is in derogation of 
the shareholder's contracts. Their right 
is to have the debts paid so soon as is 
practicable, in order that they may them- 
selves secure, in the shape of dividends 
what is paid to creditors as interest. 
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It is concluded, therefore, that stock- 
holders have a right to haTe corporate 
debts paid as soon as practicable, in order 
that corporate profits may be distributed 
as dividends instead of being paid out as 
interest ; and, further, that any diversion 
of profits agreed to be distributed as 
dividends is an unconstitutional impair- 
ment of the stockholder's contract, unless 
lie consent to such diversion. 

In the principal case some reliance is 
placed upon Union Canal Co. v. Antillo, 
4 W. & S. 553. There a certificate of 
loan was issued in 1830 by a com- 
pany, that there was due from it to 
Antillo, or her assigns, a certain sum, 
bearing interest at 6 per cent, per an- 
num, payable quarterly on certain days, 
the principal to be redeemable in the option 
of the company, at any time after January 
1st 1840 ; and further stating that it 
was issued under a resolution of the 
company, and that the holder would be 
entitled to convert the whole of said sum 
into shares of the capital stock of the 
company at any time previous to January 
1st 1840. 

It was decided that this created an 
annuity coupled with a power to redeem 
after January 1st 1840, the company 
alone having power after that time to 
determine when the loan shall be repaid, 
and that an action would not lie to compel 
payment of the principal against the will 
of the company, its affairs having termi- 
nated disastrously. 



The Antillo case is distinguishable 
from the principal case. In the former 
the bonds were expressly redeemable at 
the option of the company. This option 
might be exercised, and a saving of 
interest effected for the stockholders at 
any time the company became able to 
pay its debts. Not so in the principal 
case. In it the bonds are irredeemable 
whether the company fail or flourish, 
and stockholders — whether the company 
is able to pay its debts or not — arc al- 
ways to have a portion of its surplus 
earnings dissipated in interest. They 
are, by the i: deferred bond scheme," left 
unprotected in the very respect wherein 
their rights were fully guarded by the 
Antillo contract. 

The company in the Antillo ease con- 
templated a redemption at its option, 
and so also did the court, for it said in 
deciding the case : ' ' thus, if the rate 
of interest be reduced, it would be to 
the benefit of the company to open a 
new loan and repay the amount bor- 
rowed ; but if there should be no change 
in the value of money, then it was to be 
at their option to continue the contract 
on the same terms." This case is no 
authority for an irredeemable loan as 
against the company. The difference 
between the two contracts is clear, 
material and important. 

Adblbeet Hamilton 

Chicago. 



Supreme Court of Connecticut. 

In re MARY HALL. 

Under a statute providing that " the Superior Court may admit and cause to be 
sworn as attorneys such persons as are qualified therefor agreeably to the rules 
established by the judges of said court, and no other person than an attorney so 
admitted shall plead at the bar of any court of this state, except in his own cause," 
a woman who has complied with the rules as to examination, &c, and feund 
qualified, may legally be admitted as an attorney. 

This was an application by a woman for admission to the bar 
of Hartford county. After having completed the prescribed term 



